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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(if) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the, f@rm ~0f.,
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal.
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2. One copy of application or O.I.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute.-or;==
penalty, where penalty alone is in dispute. ,&@LS:T%,;Q

%




3 o . FNo.:V2(ST)273/A-11/2016-17

S o

ORDER IN APPEAL

M/s. I.R.M. Ltd., I.LR.M. House, Kalpana Soci:e"ty; Sardar Patel Sewa
Samaj Road, Off. C.G. Road, Ahmedabad (hereinafter referred to as 'the
appellants’) have filed the present appeal against Order-in-'OriginaI No. SD-
02/42/AC/2016-17 dated 31.01.2017 (hereinafter referred to as ‘impugned
order’) passed by the then Assistant Commissioner, Service Tax, Division-II,
Ahmedabad.

2. The facts of the case, in brief, are that the Appellants are engaged in
the activity of providing taxable services covered under the definition of “Air
Travel Agent Service, Rent-a-Cab Service, Business Auxiliary Service,
Banking and Financial Services, Outdoor Catering Service, Maintenance &
Repair Service and Business Support Service”, for which they are holding
Service Tax Registration No. AAACI3678MST003. During the course of audit,
it was observed that the appellants were showing income under the head
‘Bus Operating Income’ for the buses operated ‘by them for the transportation
of staff belonging to M/s. Cadila Pharmaceuticals Ltd. They were paying
Service Tax on such income by classifying the same under the category of
‘Rent-a-Cab Operator Services’ after claiming abatement under Notification
number 01/2006 up to 30.06.2012 and Notification number 26/2012 w.e.f.
01.07.2012. However, on going through the agreement of the appellants
with M/s. Cadila Pharmaceuticals Ltd., it was noticed that according to the
terms- and conditions of the agreement, the service provided by the

appellants is more of the nature related to supply of manpower than rent-a-

cab.

3. Thus, show cause notices, dated 16.10.2012, 17.04.2014 and
16.04.2015 were issued to them for the periods 2007-12, 2012-13 and
2013-14 respectively. It was further observed that the appellants had
continued with the practice of non-payment of Service Tax for the period of
2014-15. Therefore, another show cause notice, dated 13.04.2016, was
issued to the appellants which was confirmed by the adjudicating authority
vide the impugned order. The adjudicating authority confirmed the recovery

of Service Tax amount of ?1,41,870/- short paid by the appellants during

the period 2014-15 under Section 73 of the Finance Act, 1994. He also
ordered for the recovery of interest under Section 75 of the Finance Act,
1994 and imposed penalty under Sections 76 read with 78B of the Finance
Act, 1994. '

4, Being aggrieved with the impugned order the appellants have
preferred the present appeal. They stated that the adjudicating authority has
erred by holding that the activity of operating buses by the appellants fell
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under ‘Manpower Recruitment and Supply Agency Service'. ~They however// P

admitted that they had not made any agreement with M/s. Cadula
.RY‘.“{
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Pharmaceuticals Ltd. for supplying a particular number of employees (in the
nature of drivers or conductors etc.) and the appellants had not charged any
amount on man-hour or man-day basis towards Bus Operators’ service for
transportation of the staff of M/s. Cadila Pharmaceuticals Ltd. The appella'nts
argued that Service Tax under manpower recruitment or supply agency
service was not leviable when payment was made to a person for
undertaking a series of activities (by way of lump sum works) and the
payment for such activities was not on man-hour or man-day basis, but the

payment was a fixed amount based on the quantum of work done,

5. Personal hearing in the matter was granted and held on 01.12.2017.

Smt. Shilpa P. Dave, Advocate, appeared before me and reiterated the

contents of appeal memo.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. The issue to be decided in the
present case is whether or not the services provided hy the appellants fall
under the category of Rent-a-Cab service or Manpower Recruitment and
Supply Agency Service. In this regard, I find that the appellants have quoted
that the payment for the activities provided by them to M/s. Cadila
Pharmaceuticals Ltd. was not on man-hour or man-day basis but by the way
of lump sum work. But in paragraph 2 of the statement of facts, the
appellants have stated that the ownership of the buses operated by the
appellants was that of M/s. Cadila Pharmaceuticals Ltd. However, in
paragraph B.1 of the grounds of appeal, the appellants have quoted that the
ownership of the buses was an irrelevant consideration for deciding the
nature of activity performed by the appellants. This is quite surprising to me
as to provide the service under the category of Rent-a-Cab, one has to offer
a vehicle alongwith to the service receiver. In their agreement, I find that the
issue discussed and mutually agreed upon was the supply of driver,
conductor, cleaner etc. by the appellants. This issue is sufficient to clear the
fact that the appellants were plying the buses of M/s. Cadila Pharmaceuticals
Ltd. for the staff welfare of the latter by the help of the manpower supplied

by the appellants. Had the appellants were the owner of those buses than :

the issue could have been seen in a different perspectlve but that is not the

case. In paragraph B.2 of their grounds of appeal, the-appellants confirm-

that they did not submit any documentary evidence, in support of their claim,
before the adjudicating authority. However, they expected the adjudicating
authority to verify their audited books of account instead of relied upon
documents. The appellants have failed to enlighten me as to how the
adjudicating authority could have verified the documents when the appellapt

/ff

had not deliberately submitted the same.
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7. In view of the above, I find that the appellants were operating the
buses of M/s. Cadila Pharmaceuticals Ltd. for the trahs’portation of the staff
belonging to M/s. Cadila Pharmaceuticals Ltd. with the help of the manpower
supplied by them (the appellants). As per the agreement between M/s.
Cadila Pharmaceuticals Ltd. and the appellants, the manpower (drivers,

conductors, cleaners, loaders, helpers etc.) to conduct the transportation

" service was to be supplied by the appellants. The appellants were supposed

to maintain all the records of the manpower provided to M/s. Cadila
Pharmaceuticals Ltd. and were responsible for complying with all the legal
requirements as per the Contract Labour (Regulations & Abolition) Act, 1970.
This is a very clear indication that the appellants were involved in providing
the service of ‘Manpower Recruitment or Supply Agency Services’ and not
‘Rent-a-Cab Operator Service’. Simply stating all. evidences, which were

against them, as irrelevant and immaterial does not convert a wrong into

right.

8. Thus, it has been very clear that the appellants had wrongly
discharged their Service Tax liability declaring their service to be in the
category of ‘Rent-a-Cab Operator Service’ instead of ‘Manpower Recruitment
or Supply Agency Services'. Moreover, instead of accepting their mistake,
they have submitted useless arguments and unnecessarily blamed the
adjudicating authority. I agree to the views and analysis of the adjudicating

authority reflected in the impugned order.

9. Accordingly, as per the above discussion, I do not find any reason to.

interfere in the impugned order and reject the appeal filed by the appellants.
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10. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX, AHMEDABAD.
P

ATTESTED

SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.
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| To,
M/s. I.R.M. Ltd.,
I.R.M. House, Kalpana Society,
Sardar Patel Sewa Samaj Road, Off. C.G. Road,

Ahmedabad-380 009

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad (North).

3) The Additional Commissioner, Central Tax, Ahmedabad (North).

4) The Dy./Asst. Commissioner, Central TaX, Division-VII, S. G. Highway

(East), Ahmedabad (North). 4

5) The Asst. Commissioner (System), Central Tax Hg, Ahmedabad (North).
,\/9)/Guard File.

7) P.A. File.
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